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Court File No.: C59074 



BETWEEN: 



COURT OF APPEAL FOR ONTARIO 

JOANNE ST. LEWIS 
and 

DENIS RANCOURT 
FACTUM OF THE APPELLANT 



Plaintiff (Respondent) 



Defendant (Appellant) 



SUMMARY — In this defamation trial, among other errors, the judge circumvented the jury by 
saying that the defendant (a blogger) had "no defence". The judge said: "The defendant here has 
not introduced any evidence establishing a defence. Therefore, there is no defence for you to 
consider." In fact, the defendant had explained his defences to the jury on the first day of trial 
and more than sufficient evidence to establish his defences was entered by the plaintiff while the 
defendant was present. 

PART I - INTRODUCTION 

1. The self-represented Appellant (Defendant), Denis Rancourt, appeals from the 
judgements in the defamation trial in the Ontario Superior Court of Justice: 

(a) Trial judge's order dated June 5, 2014, endorsing the jury verdict for $350,000.00 in 
damages, and ordering that costs of the trial should be paid by the Defendant. 

(b) Trial judge's take-down and permanent injunction order dated June 6, 2014. 

(c) Trial judge's order dated August 21, 2014, for the quantum of costs of trial in the amount 
$444,895.00, all inclusive, plus interest. 

PART II - NATURE OF THE CASE AND ISSUES 

2. The "U of O Watch" blog is a personal blog of the Defendant, which he has published 
since May 2007, which is purposefully critical of the University of Ottawa, and which has a 
mission statement in its title heading as: 
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U OF O WATCH 

THIS SITE IS DEVOTED TO TRANSPARENCY AT THE UNIVERSITY OF OTTAWA, OTTAWA, CANADA. UOFOWATCH 
EXPOSES INSTITUTIONAL BEHAVIOUR THAT IS NOT CONSISTENT WITH THE PUBLIC GOOD. 

See blog at uniform resource locator: http://uofowatch.blogspot.ca/ 
And see: Exhibit 1.18 — December 6, 2008 blogpost [Appeal Book Tab HOd] 

3. The defamation case appealed from is one where a blogpost on the "U of O Watch" (for 
"University of Ottawa Watch") blog was claimed to have caused $500,000.00 in general, 
$250,000.00 in aggravated, and $250,000.00 in punitive damages to the Plaintiff (Respondent), 
and where all the legal costs of the Plaintiff are and were paid "without a cap" by the non-party 
University of Ottawa. The jury, having been instructed that "there is no defence for you to 
consider", awarded $100,000.00 in general, and $250,000.00 in aggravated damages. The trial 
judge obtained all his university degrees from the University of Ottawa and is an annual financial 
donor to that institution. 

4. THE MAIN FACTS IN THE CHRONOLOGY OF THE DEFAMATION CASE are simple and were 
not in dispute: 

(1) On November 12, 2008, the Student Appeal Centre ("SAC") of the Student Federation 
of the University of Ottawa released its report entitled "Mistreatment of Students, Unfair 
practices and Systemic Racism at the University of Ottawa" ("SAC Report" or "SAC 2008 Annual 
Report") [Exhibit 1.8 1 — Appeal Book Tab HOa] , prepared by the SAC professional staff. 

(2) The SAC Report received much media attention; therefore the president of the 
university, Allan Rock, decided to ask the Plaintiff to write an "evaluation report" of the SAC 
Report, and to present the "evaluation report" to the media. 

(3) The Plaintiff's report ("St. Lewis Report") entitled "Evaluation Report of Student 
Appeal Centre 2008 Annual Report" is dated November 15, 2008, [Exhibit 1.15 — HOb] and was 
released by the university on November 25, 2008 [Exhibit 21.5 — HOc]. 

(4) On December 6, 2008, the Defendant, then a full and tenured professor at the 
University of Ottawa, authored and posted a U of O Watch blogpost entitled "Rock 
Administration Prefers to Confuse 'Independent' with 'Internal' Rather Than Address Systemic 
Racism" [Exhibit 1.18 — HOd], which was highly critical of the St. Lewis Report and of Professor 

1 Exhibit "1.8" refers to the document at Tab 8 of the book of exhibits that is Exhibit 1, and soforth. 
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St. Lewis. The same stings were made, expressly based on the SAC and St. Lewis reports, in the 
said blogpost of 2008 as would later be repeated in the impugned blogpost of February 11, 2011. 

(5) More than two years later, on February 11, 2011, the SAC released documents it had 
obtained via the Freedom of Information and Protection of Privacy Act ("FIPPA") ("FIPPA 
Documents" or "FIPPA Documents Posted by SAC" or "ATI documents") [Exhibit 1.17 — HOe], 
showing internal communications of the University of Ottawa about the production of the St. 
Lewis Report and about the media work surrounding the St. Lewis Report. 

(6) Later the same day on February 11, 2011, the main impugned blogpost was posted to 
U of O Watch, entitled "Did Professor Joanne St. Lewis act as Allan Rock's house negro?" [Exhibit 

I. 2 — HOf], which cited and linked-to both the FIPPA Documents and the December 6, 2008, 
blogpost. 

(7) More than three months later, the Plaintiff sent the Defendant her Notice of Libel 
dated May 16, 2011 [Exhibit 1.4 — HOg], concerning the February 11, 2011, U of O Watch 
blogpost. 

(8) On May 18, 2011, the Defendant posted the second of the two impugned blogposts 
on the U of O Watch blog, entitled "Top dog Canadian freedom of the press lawyer targets 
UofOWatch blog" [Exhibit 1.3 — HOh], commenting on the first impugned blogpost (of February 

II, 2011). 

(9) On May 20, 2011, the Plaintiff sent the Defendant her Notice of Libel [Exhibit 1.5 — 
HOi] concerning the May 18, 2011, U of O Watch blogpost. 

(10) As an overview, the most comprehensive assessment in a law journal of the 
circumstances of the case was published in the Law Times on August 29, 2011: "U of O law prof 
suing colleague over 'house negro' remark - Racial reference in a blog post by Denis Rancourt at 
the centre of lawsuit" by Ravi Amarnath (graduate student in law at the University of Oxford) 
[Exhibit 2.38 - H0j]. 

(11) The Defendant blogged short informative reports about virtually all the interlocutory 
developments in the action, and posted virtually all the court-filed documents (of all parties and 
interveners) to the internet, over a more than two-year period [Exhibits 5, 6, and 7]. As well, the 
local and national mainstream media covered main developments in the lawsuit in that period 
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[Exhibit 11], and during the trial, which ended on June 6, 2014. The Defendant regularly linked to 
the media articles on his U of O Watch blog. 

5. REGARDING THE INTERLOCUTORY CONDUCT OF THE CASE, motions judge Kane J. in this 
action made the factual finding that conduct of Respondent's counsel during the litigation was 
"one of many causes of delay in getting this action on to trial thereby leading to more motions 
and additional costs." 

St. Lewis v. Rancourt, 2013 ONSC 4729 (CanLII), at para. 18, and see paras. 17-19 and 28 [Appeal Book Tab II] 

6. IN A MOTION TO THIS COURT IN THE INSTANT APPEAL, Pardu J.A. noted that the 
Appellant "stayed away from the trial for the rest of the evidence and the address and charge to 
the jury" [at para. 4 of the Endorsement] and found that [at para. 6]: 

[...] the outcome of Rancourt's appeal will depend [...] on the actual 
factual and legal adequacy of the jury charge. 

St. Lewis v. Rancourt, Court of Appeal, Endorsement dated January 14, 2015 [Appeal Book Tab K2] 

7. THE ISSUES ON APPEAL ARE: 

(1) Was it an error of law for the trial judge to bar the jury from considering any 
defence? 

(2) Was it an error of law for the trial judge not to consider whether the impugned 
blogpost of February 11, 2011, was limitation barred by virtue of the Libel and Slander Act, and 
not to put the relevant question of fact to the jury? 

(3) Was it an error of law for the trial judge to allow the jury not to see the entire 
impugned blogpost of February 11, 2011, including the embedded video of Malcolm X? 

(4) Is the permanent injunction an unjust suppression of the Appellant's freedom of 
expression guaranteed by the Charter, and did the trial judge otherwise err or exceed his 
jurisdiction? 

(5) Is there a reasonable apprehension of bias of the trial judge, based on his pre-trial, in- 
trial, and post-trial behaviours? 

(6) Is the Order for costs of trial compatible with the Charter, and with costs principles, in 
the full relevant circumstances? [See Appellant's Supplementary Factum Respecting Costs.] 
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PART III - FACTS ON APPEAL 

Issue #1: Barring the jury from considering any defence 

8. The Defendant pleaded the following defences that were never struck from the 
Statement of Defence and that he explained to the jury: 

(a) The fair comment defence 

Statement of Defence, at p. 19, para. 59 [Appeal Book Tab F2] 
Trial transcript of May 15, 2014, p. 57-66 [Appeal Book Tab Gl] 

(b) The limitation defense [Issue #2, below] 

9. There was never a motion or Voir dire to strike the said defences, nor was there a 
motion or decision to make a judgement in default. A full trial was held, without any judicial 
notice that the standing defences would or could be barred. 

10. The Defendant was in contact and communication with the trial judge's court during the 
entire trial process: 

(a) In person, on the nine (9) trial days of May 7 (recusal motion), May 12, 13, 14, and 15, 
May 16 (in morning part), June 3 (after the charge to jury), and June 5 and 6. The trial 
ended on June 6, 2014. 

(b) By email in making submissions during trial. 

May 20 email: Exhibit Rl (entered by the judge) [Appeal Book Tab HI] 
June 2 email: Exhibit R23 (entered by the judge) [Appeal Book Tab H2] 
Twelve (12) emails from parties and intervener sent directly to Justice Michel Z. Charbonneau during trial 

[Appeal Book Tab 12] 

(c) Via the Defendant's "people", as judicially noted by the trial judge: 

THE COURT: [...] He's obviously being notified everyday what's going on in 
court. So, if we fix a time for such, he will - the people who are here and 
who report everything to him can do so. 

Trial transcript of June 3, 2014, p. 3, lines 13-17 [Appeal Book Tab G2] 

11. Thus, the trial judge found that the Defendant had chosen to be absent from part of the 

trial, without having abandoned contact with the trial court, and the trial judge expressed the 

voluntary absence to the jury in his charge as: 

You must not use the fact that Mr. Rancourt chose to end his 
participation in the trial for him or against him. As far as you are 
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concerned, for the purpose of your decision, that fact is a totally 
irrelevant fact. 

Charge to the jury, Trial transcript of June 3, 2014, p. 15, lines 27-33 [Appeal Book Tab G3] 
See also: Trial transcript of June 3, 2014, p. 58 line 29 to p. 59 line 14 [Appeal Book Tab G17] 
Trial transcript of June 6, 2014, p. 1-2 [Appeal Book Tab G21] 

12. Nonetheless, in the same change to the jury, the trial judge unequivocally barred the 

jury from considering that the Defendant had any defence, by stating: 

The defendant here has not introduced any evidence establishing a 
defence. Therefore, there is no defence for you to consider. 

Charge to the jury, Trial transcript of June 3, 2014, p. 19, lines 17-20 [Appeal Book Tab G4] 

13. In particular, the fair comment defence has four elements — of law (for the judge) and 
of fact (for the jury) — that thus were never considered at trial: 

(a) The question of law whether the impugned comments are on a matter of public interest 
was never considered. 

(b) The question of fact whether the impugned comments are comments (opinions) or 
statements of fact was never considered. 

(c) The question of fact whether the said comments (opinions) rely on established facts was 
never considered. 

(d) And the final question of fact whether any person, biased or not, could honestly make the 
impugned comment (opinion) was also never considered. 

14. The said four elements of the fair comment defence were not considered by the 
decision maker despite that a large and more-than-sufficient amount of evidence was entered 
while the Defendant was present in court on May 15, 2014, 2 and was amply authenticated 
during the trial : 

(a) The "FIPPA Documents Posted by SAC", expressly relied on in the main impugned 
blogpost as "ATI documents" and "documents obtained by an access to information (ATI) 
request" and "newly released ATI records" 

Exhibit 1.17, FIPPA Documents Posted by SAC [Appeal Book Tab HOe] 
Exhibit 1.2, impugned blogpost of February 11, 2011 [Appeal Book Tab HOf] 

(b) The "SAC 2008 Annual Report", expressly relied on in the main impugned blogpost as 
"2008 SAC report" 



2 Exhibits 1 (1.1 to 1.18), 2 (2.19 to 2.57), 3, 4, 5 (5.1 to 5.24), 6 (6.25 to 6.50), and 7 (7.51 to 7.79) were entered on 
May 15, 2014. See: Registrar's official list of entered trial exhibits [Appeal Book Tab 112], and see trial transcript. 
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Exhibit 1.8, SAC 2008 Annual Report [Appeal Book Tab HOa] 

Exhibit 1.2, impugned blogpost of February 11, 2011 [Appeal Book Tab HOf] 

(c) The "St. Lewis Report", expressly relied on in the main impugned blogpost as "the St. 
Lewis report" 

Exhibit 1.15, St. Lewis Report [Appeal Book Tab HOb] 

Exhibit 1.2, impugned blogpost of February 11, 2011 [Appeal Book Tab HOf] 

(d) The December 6, 2008, U of O Watch blogpost, expressly relied on in the main impugned 
blogpost as "At the time, the St. Lewis report was critiqued by UofOWatch: HERE" (with 
live hyperlink) 

Exhibit 1.18, December 6, 2008, U of O Watch blogpost [Appeal Book Tab HOd] 
Exhibit 1.2, impugned blogpost of February 11, 2011 [Appeal Book Tab HOf] 

(e) An email of November 24, 2008, from Robert Major to Sameh Boshra, expressly relied on 
in the main impugned blogpost as "...In his November 2008 email Major actually says ..." 

Exhibit 21.18, November 24, 2008, 9:21 AM email, p. 2 of exhibit [Appeal Book Tab H8] 
Exhibit 1.2, impugned blogpost of February 11, 2011 [Appeal Book Tab HOf] 

15. The said "FIPPA Documents Posted by SAC" is a single document [Exhibit 1.17 — Appeal 
Book Tab HOe] containing several University of Ottawa emails and excerpts of emails. In addition 
to the said "FIPPA Documents Posted by SAC" having been itself entered into evidence [Exhibit 
1.17], most of the emails in the said Exhibit 1.17 were also doubly validated as separate emails 
by witnesses at trial — two of which (Mssrs. Rock and Major) were subpoenaed by the Defendant 



for that very purpose — as: 



Trial Witness 


Trial Exhibits corresponding to emails in the Exhibit 
1.17 document "FIPPA Documents" 


Joanne St. Lewis (Plaintiff) 


Exhibit 1.9, Exhibit 1.10, Exhibit 1.15 
(which correspond to tabs in book Exhibit 1) 


Allan Rock 

(Subpoenaed by the Defendant; see Appeal 
Book Tab 110) 


Exhibit 20.5, Exhibit 20.6, Exhibit 20.7, Exhibit 20.8, 
Exhibit 20.9, Exhibit 20.10, Exhibit 20.11 
(which correspond to tabs in book Exhibit 20) 


Robert Major 

(Subpoenaed by the Defendant; see Appeal 
Book Tab 110) 


Exhibit 21.2, Exhibit 21.3, Exhibit 21.4, Exhibit 21.6, 
Exhibit 21.7, Exhibit 21.8, Exhibit 21.12 
(which correspond to tabs in book Exhibit 21) 



Trial exhibits corresponding to emails in "FIPPA Documents Posted by SAC" [Appeal Book Tab H9] 
Defendant's Subpoenas to trial witnesses Mssrs. Rock and Major, and university's notice of motion to partially 
quash (motion heard on May 13, 2014, decided on May 14, 2014 (Tab E2)) [Appeal Book Tab 110] 
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Issue #2: No consideration of the pleaded limitation defence 

16. Legal context: The Libel and Slander Act provides statutory protection to Ontario 
broadcasters and publishers. In particular, the Act stipulates that no action for libel lies unless 
the plaintiff has, within six weeks, served a notice of libel to the defendant. The jurisprudence 
has established that: (1) the limitation for notice is an absolute bar to the action, (2) the question 
of fact is whether the plaintiff should reasonably have been aware of the impugned publication, 
and (3) the question of law, for a blog or internet publication, is whether the blog or internet 
publication satisfies the statutory definition of a broadcast from a station in Ontario, or of a 
newspaper published in Ontario, or both. 

17. Relevant evidence entered at trial, regarding the limitation period on the Notice of Libel 
for the February 11, 2011, blopost, includes: 

(a) The main impugned blogpost was published on February 11, 2011. 

Exhibit 1.2, impugned blogpost of February 11, 2011 [Appeal Book Tab HOf] 

(b) Google searches prominently displayed the said impugned blogpost, showing the full 
blogpost title "Did Professor Joanne St. Lewis act as Allan Rock's house negro?". 

Exhibit 1.7, Google search results - Joanne St. Lewis [Appeal Book Tab H10] 

(c) Two emails were sent by Denis Rancourt on February 11, 2011, one at 9:14 PM, the other 
at 11:26 PM, advising about the published impugned blogpost, providing the express internet 
address "http://uofowatch.blogspot.ca/2011/02/did-professor-joanne-st-lewis-act-as.html" of 
the impugned blogpost, and asking "Please provide any factual corrections or comments for 
posting". Both emails were sent to both Joanne St. Lewis and Allan Rock at all of their uottawa.ca 
email addresses. The emails were discussed and were published in their entirety in the impugned 
blogpost of May 18, 2011. 

Exhibit 1.3, impugned blogpost of May 18, 2011 [Appeal Book Tab HOh] 

(d) The Notice of Libel for the impugned blogpost of February 11, 2011, is dated May 16, 2011, 
more than three months after the impugned publication. (The statutory limitation period for 
notice is six weeks, and provides an absolute bar.) 

Exhibit 1.4, Notice of Libel dated May 16, 2011 [Appeal Book Tab HOg] 
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18. Limitation was pleaded in the Statement of Defence, in a section entitled "Limitation of 
action", as: 

The legal action has not been initiated in a way, regarding limitation of 
action, which is consistent with the text, spirit and intent of the Libel and 
Slander Act. 

Statement of Defence, at p. 18, at para. 54 [Appeal Book Tab F2] 

19. The Defendant explained his limitation defence, and the relevant question of fact, to the 
jury, in some detail. 

Trial transcript of May 15, 2014, p. 55-57 [Appeal Book Tab G5] 

20. The trial judge never put the question of fact regarding the limitation period for notice 
to the jury. 

Charge to the Jury (in its entirety), June 3, 2014 [Appeal Book Tab G6] 

21. Regarding the "broadcast from a station in Ontario" question of interpretation of the 
Libel and Slander Act, 3 both parties planned to bring experts (one each), and expert reports were 
prepared, affirmed in affidavit, and served. The Defendant described the experts to the jury. 

Trial transcript of May 15, 2014, p. 95-98 [Appeal Book Tab G7] 

22. On May 20, 2014, during trial, the Defendant made a written request to the trial court 

that his witnesses be allowed, as: 

I request that my witnesses be allowed to testify and be cross-examined, 
even in my absence. The trial judge has my list of witnesses. I wish to 
inform my witnesses as soon as possible. 

May 20, 2014, Defendant's email to trial court, Exhibit Rl [Appeal Book Tab HI] 

23. The trial judge never requested or admitted any expert witnesses on the "broadcast 
from a station in Ontario" question of interpretation of the Libel and Slander Act. The trial judge 
never considered the question of application of the Act in any way, neither as a "broadcast" nor 
as a "newspaper". 



3 This Court has determined that a website can be a "newspaper", or a "broadcast", or both, for the purpose of the Act 
- see Law section, below. 
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24. This, despite ample evidence that the U of O Watch blog satisfies the statutory 
definition of a "newspaper", such as that the blog is published at least 12 times per year. The 
many blogposts put into evidence show the publishing schedule by year in the right column, 
including the two impugned blogposts. 

Exhibit 1.2, impugned blogpost of February 11, 2011 [Appeal Book Tab HOf] 
Exhibit 1.3, impugned blogpost of May 18, 2011 [Appeal Book Tab HOh] 

Issue #3: Trial judge allowed the jury not to see the entire impugned blogpost, including the 
Malcolm X video, over the objections of the Defendant 

25. The impugned blogpost of February 11, 2011, expressly provides a definition of the term 

"house negro" — which was the main sting in the defamation action — as: 

The term "house negro" was defined by Malcolm X in his famous "The 
House Negro and the Field Negro" speech (see video below). 

and the said video is embedded into the blogpost and it plays directly from the blogpost without 

re-directing to another web location. In the print Exhibit 1.2, the embedded video appears as a 

large black-filled rectangle. 

Exhibit 1.2, impugned blogpost of February 11, 2011 [Appeal Book Tab HOf] 

26. In the actual blogpost, the said black-filled rectangle appears as: 



THE HOUSE NEGRO AND THE FIELD NEGRO < 




and the less-than 2-minute video plays without re-directing to another location when one 
"clicks" the centered "play arrow". In the copy of the impugned blogpost that is Exhibit 5.2, we 
see a screenshot of the Malcolm X video, as it appears if one has started the video and then 
stopped it. 

Exhibit 5.2, impugned blogpost of February 11, 2011, showing video [Appeal Book Tab H13] 

27. The witness Joanne St. Lewis identified the said screenshot in Exhibit 5.2 as "the picture 
of Malcolm X and the Malcolm X video". 



Page 1 10 — Appellant's Factum 



Evidence of Joanne St. Lewis, Trial transcript of May 15, 2014, p. 172 [Appeal Book Tab G8] 

28. As background, Malcolm X was a leading civil rights campaigner and a prodigious orator, 
and he is the recognized originator of the modern meaning and use of the term "house negro". 
His speeches were typically given before large and participating audiences. 

29. The Defendant vehemently objected at trial (in court) to the possibility that the Malcolm 

X video might be replaced by a transcript rather than actually be shown to the jury: 

DENIS RANCOURT: ... le transcript d'un video par Malcolm X, c'est le 
transcript d'un video qui est - qui fait partie integrale du blogue dont on 
se plaint dans cette action et en diffamation, le contexte est tout. Le 
contexte est essentiel. Y'a aucun substitut pour ce video, que de regarder 
le video, qui dure trois minutes. Y'a aucun substitut. II faut - quand le - 
quand on va montrer I'article dont on se plaint ici, en evidence, il faut le 
montrer au complet dans son contexte et ca inclut un video ici, qu'il faut 
jouer. 

And it was agreed in the in-court discussion that followed that the Malcolm X video would be 
shown. As such, the video was before the court. 

Trial Transcript of May 14, 2014, p. 150-156 [Appeal Book Tab G9] 

30. The Defendant expected the Malcolm X video to be shown to the jury and stressed its 
importance directly to the jury. 

Trial transcript of May 15, 2014, p. 36-37 [Appeal Book Tab G10] 

31. However, the Malcolm X video was never entered into evidence as a physical item, is 
not among the trial exhibits on any electronic or digital medium, and was never shown in court. 4 
The video was never seen by the jury. Therefore, the impugned blogpost of February 11, 2011, 
was never seen in its entirety by the judge and by the jury, regarding the determinative question 
of the contextual meaning of the term "house negro". 

Issue #4: Permanent injunction (Impugned Order of June 6, 2014) 

32. A summary of the chronology of the Plaintiff's in-trial motion for a permanent injunction 
is as follows: 

4 Only a "transcript" was entered, by one of the Plaintiff's witnesses, undated and signed illegibly without a printed 
name of the signing person, which contains solely words spoken by Malcolm X [Exhibit 10.6 — Appeal Book Tab 
H16]. 
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• The June 23, 2011, Statement of Claim contains some of the elements in the final 
permanent injunction order [Claim paras. 1(d), 1(e), and 1(f)]. The Plaintiff without 
notice abandoned her claims for an interlocutory injunction [para. 1(d)], and for a 
retraction and apology [para. 1(g)]. 

• The Plaintiff failed to provide her factum about the permanent injunction motion to 
the Defendant until June 3, 2014, after the charge to the jury had been delivered. 

• The said factum did not contain any specifics or particulars whatsoever about what 
was requested to be in the injunction order; and the Plaintiff refused to provide the 
Defendant with a copy of her book of authorities for the motion (the trial judge 
concurred). 

• The motion was heard on June 5, 2014, immediately after the jury verdict was heard, 
and after the impugned Order of June 5, 2014, was signed. 

• The Defendant moved to adjourn to know what the motion was for, and to have time 
to prepare accordingly. The request to adjourn was denied. 

• The Plaintiff first provided the specifics of her requested permanent-injunction order 
request to the Defendant mid-way during her argument on June 5, 2014, in the form 
of a Draft Order. 

• The said Draft Order contained several requests that were not in the Statement of 
Claim, and that were entirely new to the Defendant. 

• On June 5, 2014, the Defendant had a 1-hour and 22-minute lunch break, with no 
access to a computer or library, prior to making his response. The trial judge deferred 
his decision until the next morning. 

• The Defendant made new submissions on the motion [Exhibit R24] by email at 7:52 
AM on June 6, 2014. These were responded to by the Plaintiff [Exhibit R25]; and 
received and considered by the trial judge. 

• The trial judge gave his decision and reasons orally in court on the morning of June 6, 
2014, and signed the Order immediately afterwards. 

33. Immediately after the jury verdict and prior to the injunction motion, the Plaintiff's 

lawyer was cited by Ottawa's main newspaper as saying [Exhibit R24]: 

"I see it as a total victory,' said St. Lewis's lawyer Richard Dearden, "and a 
vindication of professor St. Lewis's reputation." 

and the Plaintiff was cited as: 

Money or no money, St. Lewis said she was happy at the closure. "It feels 
fabulous," she said. 

In direct contrast, the Plaintiff then argued in the injunction motion that the permanent 
injunction was necessary because the order of damages was not a sufficient remedy. The 
newspaper quotes were not denied in the Plaintiff's response [Exhibit R25]. 

Defendant Rancourt's June 6, 2014, submission of new evidence, Exhibit R24 [Appeal Book Tab H14] 
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Plaintiff St. Lewis's June 6, 2014, response, Exhibit R25 [Appeal Book Tab H15] 

34. There was no notice of motion for the injunction motion and the Plaintiff's factum 

provided on short notice (June 3, 2014) did not contain any information whatsoever about the 

orders requested. The Plaintiff also refused to serve the Defendant with a copy of her book of 

authorities for the motion. On June 5, 2014, before the start of the hearing of the motion, the 

self-represented Defendant moved for a reasonable adjournment, as: 

je demande que monsieur Dearden communique clairement, et a la Cour 
et a moi, ce qu'il va demander dans cette motion et les ordres qu'il va 
demander et que a partir de ca, j'ai le temps de preparer la motion et 
done, je demande un ajournement raisonnable, suite a avoir ete informe 
de ce que monsieur Dearden va demander dans la motion comme ordre. 

The request to adjourn was denied. The Defendant's further objection, on learning that there 

were in fact new requests that are not in the Statement of Claim, was de facto overruled. 

Trial transcript, June 5, 2014, p. 42-43 and p. 56 [Appeal Book Tab G12] 

35. The Defendant requested at the hearing of the motion to be given a copy of the 
authorities that the Plaintiff had filed for the injunction motion, and this request was also denied. 
The Defendant was forced to argue the motion without a copy of the authorities being cited by 
the Plaintiff. 

Trial transcript, June 5, 2014, p. 50-52 [Appeal Book Tab G12] 

36. Most of the Plaintiff's requested orders in the injunction motion were not in the 
Statement of Claim, were entirely new, and were first disclosed to the Defendant on June 5, 
2014, in mid-motion in the form of a Draft Order (at paras. 2, 3, 5, and 6 of the Draft Order). The 
Defendant expressly put many of these concerns on the record in his oral response. 

Statement of Claim, at para. 1 [Appeal Book Tab Fl] 
Draft Order used in injunction motion hearing of June 5, 2014 [Appeal Book Tab 17] 
Trial transcript, June 5, 2014, pages 127, 141-142, and 144 [Appeal Book Tab G12] 

37. On June 9, 2014, the Defendant wrote to the Plaintiff to describe, with several 
attachments, how the Defendant had fully complied with the impugned permanent injunction 
Order of June 6, 2014. (The Plaintiff responded on June 13, 2014, incorrectly asserting without 
reasons or evidence that the two impugned blogposts had been "revised" rather than 
"removed".) 



Page 1 13 — Appellant's Factum 



June 9, 2014, Defendant's letter about compliance with the permanent injunction [Appeal Book Tab 14] 
June 13, 2014, Plaintiff's letter in response to Defendant's June 9, 2014, letter [Appeal Book Tab 15] 

38. It is rare in Canadian academia for an "Assistant Professor" to become tenured while not 
being promoted. The granting of tenure normally will accompany a promotion to "Associate 
Professor". As soon as the Defendant was shown evidence of the Plaintiff's tenure, at the 
discovery examination of April 30, 2012, he corrected the word complained of [Statement of 
Claim, at para. 38(v)(a)] on the same day and added the editorial note in italics (at the bottom of 
the blogpost) "[Correction made on April 30, 2012: "nontenured" was changed to "tenured".]" 

Exhibit 5 at examination for discovery held on April 30, 2012 [Appeal Book Tab 16] 
Exhibit 5.2 at trial, Impugned blogpost, as it was on and after April 30, 2012 [Appeal Book Tab H13] 
Evidence of Ms. St. Lewis, May 15, 2014, trial transcript, p. 164 and p. 174 [Appeal Book Tab Gil] 

39. Not an iota of evidence for different defamatory comments: In the entire time since the 
2011 publishing of the two impugned blogposts to the present, the Defendant (Appellant) has 
never written a single word that was not within the four corners of the two impugned blogposts. 
There is not an iota of evidence that the Defendant made different defamatory comments or 
opinions of the Plaintiff (Respondent) than the stings contained in the two blogposts complained 
of in the Statement of Claim. There is no evidentiary basis for ordering against all unspecified and 
unknown future defamatory expression. 

Trial transcript, June 5, 2014, Defendant's response, p. 115-116 [Appeal Book Tab G13] 

40. Not an iota of evidence that the Defendant ever tried to contact the Plaintiff except 
through her lawyer: There is no evidence that in the four years since 2011 the Defendant ever 
tried to contact the Plaintiff. There is no evidentiary basis for a restraining order. 

Trial transcript, June 5, 2014, Defendant's response, p. 115 [Appeal Book Tab G13] 

41. Google Inc. is a US corporation, based in California. There is no evidence on the trial 
record to support that Ontario courts have jurisdiction over Google Inc., which is named in the 
impugned injunction Order of June 6, 2014 (at para. 4). 

Trial transcript, June 5, 2014, Defendant's response, p. 137 [Appeal Book Tab G14] 
Issue #5: Reasonable apprehension of bias 

42. The evidence for apparent bias of the trial judge consists of (a) financial and personal 
ties to the University of Ottawa, (b) events during trial, and (c) events after trial. 
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43. The Defendant served and filed a Notice of Motion for recusal of the trial judge on short 
notice on May 6, 2014. The recusal motion was heard and decided on May 7, 2014, by Justice 
Michel Z. Charbonneau. The Defendant relied on a Compendium of Argument of 30 pages, 
including 8 attached documents. The trial judge accepted all the said documents as true for the 
purpose of deciding the motion. 

May 6, 2014, Defendant's Notice of Motion for the recusal motion [Appeal Book Tab 18] 
May 7, 2014, Defendant's Compendium of Argument for the recusal motion [Appeal Book Tab 19] 
Trial Transcript of May 7, 2014, p. 28 line 24 to p. 29 line 2 [Appeal Book Tab G15] 

44. During the hearing of the recusal motion, the trial judge asked the Defendant to come 

to the heart of the argument ("au coeur de I'argument"), to which the Defendant responded: 

Les allegations que je vais faire contre I'Universite d'Ottawa peuvent 
affecter sa reputation et done la valeur et la reputation de ses bourses 
aux etudiants, auxquel vous donnez de I'argent regulierement. Done, il y 
a, a mon sens, legalement, une apparence d'un interet commun entre le 
juge dans ce cas-ci et I'Universite d'Ottawa [as per the transcript] 

The trial judge's reasons for the decision not to recuse himself are silent on this argued crux in 

the motion for reasonable apprehension of bias. 

Trial Transcript of May 7, 2014, p. 27 lines 27-29 and p. 28 lines 11-24 [Appeal Book Tab G15] 
Motifs de la decision (Defendant's Recusal Motion) (Orally, on May 7, 2014) [Appeal Book Tab El] 

45. On May 13, 2014, the University of Ottawa, represented by lawyer Peter Doody, argued 
a motion at trial to strike summonses to several university witnesses (see trial transcript of May 
13, 2014). The decision on the University of Ottawa's motion was rendered at trial on May 14, 
2014. 

Reasons for Ruling (Voir Dire: Proxy defence / University's motion to quash summonses) (Orally, on May 14, 

2014) [Appeal Book Tab E2] 

46. After the May 7, 2014, recusal motion, and following two new in-trial events of 
appearance of bias, on June 5, 2014, in court the Defendant made a fresh recusal motion. The 
request was denied. 

Trial transcript, June 5, 2014, p. 27-31 [Appeal Book Tab G16] 

47. The trial judge's charge to the jury shows bias because it appears the judge blocked 
from his mind the possibility that evidence from witnesses that the Defendant had subpoenaed 
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(Mssrs. Rock and Major), and evidence from other witnesses, and evidence entered while the 

Defendant was present in court, could be supportive of the Defendant's fair comment defence. 

In his June 3, 2014, charge to the jury, the trial judge barred the jury from considering that the 

Defendant had any defences whatsoever, for the stated reason: 

The defendant here has not introduced any evidence establishing a 
defence. Therefore, there is no defence for you to consider. 

— despite having seen the large amount of evidence that is relevant to the pleaded fair 

comment defence (see paras. 13 to 15, above). 

Charge to the jury, Trial transcript of June 3, 2014, p. 19, lines 17-20 [Appeal Book Tab G4 (entire charge at G6)] 
Defendant's Subpoenas to trial witnesses Mssrs. Rock and Major, and university's notice of motion to partially 
quash (motion heard on May 13, 2014, decided on May 14, 2014 (Tab E2)) [Appeal Book Tab 110] 

48. The trial judge's Endorsement of the jury's verdict shows bias, in that it misstates the 
jury verdict in favour of the Plaintiff. The jury was never asked the specific question of whether 
the publishing of the impugned blogposts of the claim (published on February 11 and May 18, 
2011) was done with actual malice. Rather, in the charge the jury was asked about malice solely 
for the stated purpose of determining aggravated damages, without discriminating between 
alleged malice for the claimed impugned blogposts versus alleged malice for the alleged 
"repetitions" in other blogposts or for contacting media reporters. The written question to the 
jury was: 

Was there actual malice on the part of the Defendant Denis Rancourt? 

The trial judge's relevant endorsement-statement of the jury verdict is: 

The [Defendant] is found to having acted with actual malice in publishing 
the defamatory words and is ordered to pay to the [Plaintiff] aggravated 
damages in the amount of $250,000.00. 

Here, "the defamatory words" are all the words found to be defamatory by the jury, in the 

claimed impugned blogposts of February 11 and May 18, 2011. The Endorsement is not what was 

determined by the jury. 

Charge to the jury (delivered on June 3, 2014) [Appeal Book Tab G6] 
Written jury's answers to the questions to the jury, Exhibit J3 (June 5, 2014), p. 17 [Appeal Book Dl] 
Trial judge's Endorsement of the jury verdict (June 5, 2014) [Appeal Book Tab D2] 
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49. The trial judge's June 5, 2014, decisions about procedural fairness in the injunction 
motion show bias because the unnecessarily harsh decisions were detrimental to and obviously 
unjust towards the self-represented Defendant, including: 

(a) not adjourning to allow the Defendant to know what the motion was for (the particulars of 
the requested order) (see paras. 34-36 above), and 

(b) not directing the Plaintiff to give the Defendant a copy of her books of authorities for the 
motion or otherwise accommodating the Defendant to view the authorities being cited 
during argument (see para. 35 above). 

50. The trial judge appeared to be biased by constructively frustrating the Defendant's 
access to his own trial, and by expressly not extending some most basic procedural courtesies to 
the Defendant: 

(a) On June 3, 2014, the trial judge refused the Defendant the court's "courtoisie" to advise when 
the jury has a verdict, as is the court practice. The trial judge did this while admitting that he had 
not decided that the Defendant was not a party, and his stated reason was "a cause que vous 
avez decide de vous - de ne pas participer". Later, the judge revised his decision and instructed 
the Registrar to call the Defendant when the jury was ready to give its verdict. 

Trial transcript of June 3, 2014, p. 57-59 [Appeal Book Tab G17] 

(b) The trial judge chose not to inform the Defendant that the jury had questions of clarification 
while deliberating, and decided to have an in-court session solely with the Plaintiff on June 4, 
2014, to discuss the jury's queries. The Defendant was not informed in any way. The Defendant 
only learned about the very short June 4, 2014, session months later in preparing the appeal. 

Trial transcript of June 4, 2014 (entire transcript) [Appeal Book Tab G18] 

(c) When the Defendant arrived in court for the jury's verdict on June 5, 2014, all the chairs had 
been removed from the counsel's table on the defendant side and the Registrar informed the 
Defendant, in front of the Plaintiff's lawyer, that the judge directed that the Defendant was not 
to sit at the counsel's table for the verdict. No reason was given. The Defendant was obliged to 
sit in the audience. 

Trial transcript of June 5, 2014, p. 1-2 [Appeal Book Tab G19] 

(d) The trial judge decided without giving notice not to include the Defendant in any of the 
communications he had with the Plaintiff about perfecting the questions to the jury and about 
the text of the charge to the jury. The Defendant was not informed about any of these ex parte 
exchanges of documents. 

November 28, 2014, Defendant's Motion Record extract, M44489 motion for directions [Appeal Book Tab 111] 
Endorsement (Defendant's Motion for Directions) (dated January 14, 2015) [Appeal Book Tab K2] 

(e) On June 4, 2014, while the jury was deliberating, the trial judge let the Defendant read a copy 
of the judge's written charge to the jury (Exhibit Jl) under the Registrar's supervision in the 
courtroom but the judge explicitly disallowed the Defendant from consulting any other exhibits 
or filed documents. 
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Trial transcript of June 5, 2014, p.44 (judge's account) [Appeal Book Tab G20] 

(f) On June 6, 2014, the Defendant moved that the trial judge must determine whether the 
Defendant is a party or not and should be treated as such, the judge's complete response was: 
"Je n'ai pas a determiner ca, monsieur - je n'ai pas a determiner ca la. J'ai d'autre chose a 
decider, mais j'ai pas a determiner ca. Bon." 

Trial transcript of June 6, 2014, p. 1-2 [Appeal Book Tab G21] 

51. The trial judge summarily made multiple unjustified findings of bad faith of the 
Defendant, in both (1) the June 6, 2014, oral Reasons for the injunction motion and (2) the 
August 21, 2014, Endorsement on costs of the trial, without any tested evidence and no specific 
evidence in the face of the court. The nature of the trial judge's Reasons (June 6, 2014) and 
Endorsement (August 25, 2014), not based on proven facts or specific in-court events, are 
evidence for reasonable apprehension of bias. 

See: Defendant's Supplementary Factum on Costs, where bias was an express issue in costs submissions 
And see: August 21, 2014, Endorsement on Costs of the trial [Appeal Book Tab D4] 
August 25, 2014, letter from Defendant to trial judge, Errors in costs endorsement [Appeal Book Tab l-cll] 
August 28, 2014, trial court's reply to Defendant's August 25, 2014, letter [Appeal Book Tab l-cl2] 
June 6, 2014, Reasons for Decision (Injunction Motion) [Appeal Book Tab D3] 

PART IV - ISSUES ON APPEAL AND THE LAW 

Issue #1: Barring the jury from considering any defence 

52. Defamation always involves expression. Every defamation action is a Charter case in that 
a just balance must be found, in the circumstances of the case, between Charter-guaranteed 
freedom of expression and protection of personal reputation. In many cases a straightforward 
application of the common law of defamation is at play, which strikes the right balance. Here, on 
the contrary, the trial judge did not permit the consideration of the Defendant's pleaded 
common law defences. Thus, it is submitted that the court of first instance, as the government, 
did not uphold its constitutional duties, in the circumstances of the trial . 

53. The trial judge's charge also circumvented the jury, which has sole purview to decide 
whether evidence supports the claims, the defences, or neither. Since there was ample evidence 
that could support the pleaded defences (see Facts), it was not within the judge's jurisdiction to 
do so. 
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54. In Canada, defamation is protected by law when a statutory or common-law defence 
applies. The fair comment defence, in particular, allows defamation in the form of a comment or 
opinion, in a matter of public interest, no matter how strong the impugned sting may be. In 
particular, the purely insulting nature of a defamatory sting is not relevant because the 
determinative question of first-order is solely whether reputation has been significantly harmed. 

55. The principle of the value at stake versus any offensive character of the expression has 

consistently been expressed by the Supreme Court of Canada, whether in testing the 

constitutionality of a statute: 

Among the most fundamental rights possessed by Canadians is freedom 
of expression. It makes possible our liberty, our creativity and our 
democracy. It does this by protecting not only "good" and popular 
expression, but also unpopular or even offensive expression . The right to 
freedom of expression rests on the conviction that the best route to 
truth, individual flourishing and peaceful coexistence in a heterogeneous 
society in which people hold divergent and conflicting beliefs lies in the 
free flow of ideas and images. If we do not like an idea or an image, we 
are free to argue against it or simply turn away. But, absent some 
constitutionally adequate justification, we cannot forbid a person from 
expressing it. [Emphasis added] 

R. v. Sharpe, [2001] 1 SCR 45, 2001 SCC 2 (CanLII), para. 21 

Or, in applying the fair comment defence: 

Whatever view one may take of Mair's commentary, the factual basis of 
the controversy was indicated in the editorial and widely known to his 
listeners. In the absence of demonstrated malice on his part (which the 
trial judge concluded was not a dominant motive), his expression of 
opinion, however exaggerated, was protected by the law. We live in a 
free country where people have as much right to express outrageous and 
ridiculous opinions as moderate ones . [Emphasis added] 

WIC Radio Ltd. v. Simpson, [2008] 2 SCR 420, 2008 SCC 40 (CanLII), at para. 4 

56. In this case, the jury never heard this principle and was left predominantly with 
emotional and reactive arguments, nor did the jury hear from the judge that defamatory 
expression could be protected by law. The trial judge's charge to the jury had the effect of 
directing the jury to work outside of the Canadian Charter of Rights and Freedoms . 
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57. When, in addressing the jury, the Defendant (Appellant) tried to present the said 
principle, the trial judge disallowed it and said that this was the judge's role and that he would do 
it later in the trial: 

LE TRIBUNAL : [...] Je pense pas que citer la Cour supreme va aider [...], 
parce que oubliez pas que le droit, je vais le dire qu'est-ce que c'est au... 
jury plus tard. 

Defendant's Opening Statement, Trial transcript of May 15, 2014, p. 64-66 [Appeal Book Tab G22] 

58. Thus, it was entirely reasonable for the Defendant to expect that, as stated by the judge, 
the law of the pleaded defences would be presented to the jury by the judge. The Defendant 
made the choice not to be present in the courtroom for five (5) trial days after May 16, 2014, and 
until June 3, 2014, fully believing that the jury would be given the opportunity to turn their minds 
to his defences using the evidence of the trial. In fact, the Defendant believed that the jury would 
study the key exhibits, such as the main impugned blogpost, more carefully than if he had made 
arguments. At no time was there any indication whatsoever from the trial court that the pleaded 
defences would actually be summarily struck, at the final hour, in the charge to the jury, rather 
than presented. The slightest indication of such would have brought the Defendant back into the 
courtroom, as there can be no doubt that this Defendant never intended to give up protecting 
his freedom of expression. 

59. The Defendant's express decision to be absent from the courtroom was a decision (1) 
not to cross-examine witnesses, (2) not to enter additional evidence (although the Defendant did 
request that his witnesses and expert witnesses be heard), (3) not to make a closing statement 
because his opening statement was complete, and (4) to trust the trial court in making a fair 
charge that at least presents both sides (although the Defendant did request and want to be kept 
informed with court documents about the charge). It was not a decision to abandon his 
defences. In view of the history of this case, including this very appeal, and in view of the 
evidence presented above, an interpretation of the Defendant's partial absence from trial as the 
Defendant's voluntary abandonment of his pleaded defences that were explained to the jury 
would be absurd. 

60. The trial judge knew that the Defendant had expressly not abandoned his defence: 
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... he [Defendant] wrote a letter to the newly-appointed Regional Senior 
Justice, James McNamara, ... he said he had not withdrawn his defence ... 

Reason for Decision (Injunction Motion) (Orally, on June 6, 2014), at p. 6, lines 12-16 [Appeal Book Tab D3] 
In reference to: Exhibit Rl - May 20, 2014, email to Justice McNamara [Apeal Book Tab HI] 

61. The Appellant submits that, in Canada, where a defendant has not abandoned his 
defence, where his Statement of Claim has not been struck, and where a judgment in default has 
not been made; there cannot be a trial in which the legal consideration of solely one party's 
position is allowed, and this is first announced at the final hour in the charge to the jury. 

62. The existence of the common law of defamation does not preclude Charter oversight of 

the courts or preclude application of Charter values to defamation cases. 

The state's obligation to uphold its constitutional duties is no less pressing 
in the civil sphere than in the criminal, [at para. 94] 

In conclusion, in its application to the parties in this action, the common 
law of defamation complies with the underlying values of the Charter ... 
[at para. 141] [Emphasis added] 

Hill v. Church of Scientology of Toronto, [1995] 2 SCR 1130, 1995 CanLII 59 (SCC), at paras. 94 and 141 
(Appellant's note: Hill does not involve the fair comment defence, solely the qualified privilege defence, and does 
not involve the ground on appeal of a court acting in a manner inconsistent with the Charter.) 

63. The Appellant submits that, in the circumstances of the present case, the trial judge's 
directive to the jury ("The defendant here has not introduced any evidence establishing a 
defence. Therefore, there is no defence for you to consider.") is an unacceptable suppression of 
the Appellant's Charter guarantee of freedom of expression, which is incompatible with the 
values of a democratic society. The court of first instance is the government and it did not uphold 
its constitutional duties regarding the Charter guarantee of the fundamental freedom of 
expression (s. 2(b)). 

64. Solely one side was considered regarding the central question of whether the claimed 
defamation was protected by law, without the trial court applying any safeguards whatsoever to 
prevent this. Thus, the court of first instance did not fulfil its obligation to uphold its 
constitutional duties. The Appellant submits that these were fundamental errors, not a mere 
ordinary "misdirection" or "non-direction" in the charge. The common law prescribes a right to a 



Page I 21 — Appellant's Factum 



new trial in a case where a fundamental error has been made, even if it was not expressly 



objected to at trial. 

Although there appears to have been no objection by Manguso to the 
erroneous definition of malice contained in the instructions presented by 
defendants and given by the trial court, where the instruction is 
erroneous on material elements of the law, the giving of the instruction is 
deemed [153 Cal. App. 3d 5821 excepted to, even in the absence of 
objection . [Emphasis added] 

Manguso v. Oceanside Unified School District, 153 Cal. App. 3d 574, 200 Cal. Rptr. 535 (1984), (Court of Appeals of 

California), at para. 3 

In the absence of an express objection [...] we may consider any such 
error not objected to as waived, except where there is "plain error" or it 
"required action by the reviewing court 'in the interests of justice.'" 
[Emphasis added] 

Chonich v. Wayne County Community College, 973 F.2d 1271 (6th Cir. 1992) (United States Court of Appeals), at 

2nd para, on 4th page 

But, in my opinion, the duty of stating to the jury the issues to be tried, 
and of presenting to them the principles of law by which the evidence 
should be applied to those issues, and of preventing the jury from 
confounding collateral issues with those which should be determinative 
of the action, rests always on the Judge alone, and he is bound to give a 
sufficient direction in these respects, whether counsel reminds him of 
them or not . [Emphasis added] 

Heatley v. Pearce (1994), 3 Tas. R. 325 (S.C.) (Supreme Court of Tasmania), at para. 7, citing: Holford v. Melbourne 
Tramway and Omnibus Co. Ltd. [1909] VicLawRp 89; (1909) VLR 497, Madden CJ, at 510 

In general, except where there are errors in giving directions about 
material questions of law, a failure by those who appeared at a trial for a 
particular party and who were fully familiar with the tactical environment 
and atmosphere of that trial to seek a particular direction before, during 
or at the end of the summing up on matters other than matters of 
substantive law places a heavy burden on that party if it complains on 
appeal that that direction should have been given. [Emphasis added] 

John Fairfax & Sons Ltd & Anor v Vilo [2001] NSWCA 290, (New South Wales Court of Appeal), at para. 15 

In the absence of an objection at trial, in most instances, an alleged 
misdirection or non-direction will not result in a new trial in a civil case 
unless the appellant can show that a substantial wrong or miscarriage of 
justice has occurred : Pietkiewicz v. Sault Ste. Marie District Roman 
Catholic Separate School Board (2004), 71 O.R. (3d) 803 (C.A.) at paras. 
22-28. [Emphasis added] 

Vokes Estate v. Palmer, 2012 ONCA 510 (CanLII), at para. 7 
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Issue #2: No consideration of the pleaded limitation defence 

65. The Supreme Court of Canada has interpreted defamation law in the Charter context to 
include newspapers and blogs (and journalists and bloggers) on an equal legal footing. 

Grant v. Torstar Corp., [2009] 3 SCR 640, 2009 SCC 61 (CanLII), see paras. 62, 97, and 113 

66. This Court has taken judicial notice that a website may be a newspaper, a broadcast, or 
both, depending on the particular website, regarding application of the Libel and Slander Act. 

Weiss v. Sawyer, 2002 CanLII 45064 (ON CA), at para. 23, and see paras. 24-26 

67. The Libel and Slander Act of Ontario states: 

No action for libel in a newspaper or in a broadcast lies unless the plaintiff has, within 
six weeks after the alleged libel has come to the plaintiff's knowledge, given to the 
defendant notice in writing, specifying the matter complained of, which shall be 
served in the same manner as a statement of claim or by delivering it to a grown-up 
person at the chief office of the defendant. [Emphasis added] 

Libel and Slander Act, R.S.0. 1990, c.L.12, s. 5(1) 

68. This Court determined that each recaptured claim in a libel action is absolutely 
limitation barred if notice was not given within six weeks. 

Shtaifv. Toronto Life Publishing Co. Ltd., 2013 ONCA 405 (CanLII), see paras. 70-71 

69. This Court determined that the word "paper" in the Act is broad enough to encompass a 
newspaper which is published on the internet. The Court made this determination about 
"paper", as an immediate purposeful interpretation of the Act, without requiring expert evidence 
to have been presented in the lower court. 

Weiss v. Sawyer, 2002 CanLII 45064 (ON CA), see paras. 24-26 

70. Thus, the trial judge did not need expert evidence to consider whether the U of O Watch 
blog was protected by the Act, although the trial judge knew he had immediate access to expert 
witnesses regarding the "broadcast" branch, if he chose to benefit from such (see Facts). 

71. Regarding discoverability of the impugned blogpost, this Court has determined: 

... it is sufficient that the appellant could reasonably have known of the 
libel . Actual knowledge does not have to be demonstrated. 
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... he was under a duty to act diligently to ascertain the relevant facts . ... 
The onus was not discharged and his claim was properly dismissed . 
[Emphasis added] 

Macdonald v. Canadian Broadcasting Corp., 2011 ONCA 652 (CanLII), at paras. 1-2 

72. The Appellant submits that it was a fundamental error for the trial judge not to consider 
the pleaded limitation defence, which was explained in the Defendant's opening statement to 
the jury, and not to put the factual issue of discoverability to the jury (see Facts). The statute 
prescribes an absolute bar ("No action ... lies unless"). Therefore, the trial judge had a duty to 
uphold the law and to uphold the trial court's constitutional duties regarding freedom of 
expression. The Appellant submits that statute limitation is akin to lack of jurisdiction and must 
therefore be considered by the decision maker when pleaded and supported by evidence (see 
Facts). The trial judge further erred by being absolutely silent on the statute limitation issue. 

Issue #3: Trial judge allowed the jury not to see the entire impugned blogpost, including the 
Malcolm X video, over the objections of the Defendant 

73. The omission of the Malcolm X video does not solely impact the question of the 
Defendant's defences, but rather is central to the question of first order to determine 
defamatory meaning, a question in which the Plaintiff has the onus of proof. Thus, the Appellant 
submits that the expressly-objected-to (see Facts) omission of the video is a fatal error of law 
irrespective of whether there are reversible errors regarding the Defendant's defences. 

See the questions to the jury in Exhibit J3 [Appeal Book Tab Dl] 

74. It is trite law that all material before the court must be reviewed by the decision maker. 
In this case, the material not reviewed (the Malcom X video) (1) is central to the determinative 
question of the meaning of the words complained of, (2) was expressly stated in the impugned 
blogpost to define the term complained of, and (3) was discussed by the parties and witnesses at 
trial. The Malcolm X video was before the trial court (see Facts, para. 29 above, and Appeal Book 
Tab G9 at pages 153-154). The Appellant submits that the objected-to (see para. 29 above) 
omission of the Malcolm X video is a reversible error of law. 
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75. The jurisprudence of defamation is unequivocal regarding the principle that the jury is 
entitled to study the whole publication containing the words complained of: 

The first principle is that where a plaintiff chooses to complain of part of a 
whole publication the jury are entitled to see and read the whole 
publication ; this is unchallenged and has been the law for well over 150 
years . What use are the jury permitted to make of the material now in 
evidence? 

There is no doubt that they can use it to provide the context to the words 
complained of when considering whether any, and if so what, defamatory 
meaning is disclosed. [...] 

What other use can be made of the material depends on its nature and 
on the defences put forward by the defendant. [Emphasis added] 

Polly Peck v Trelford, (1986) QB 1000 (Court of Appeal), [1986] 2 All ER 84 at 94 

76. In the instant case, the "whole publication" (the main impugned blogpost of February 
11, 2011) is a blogpost that contains both words formatted on a webpage and an embedded 
video that plays directly from the said webpage (see Facts). The video is central to the case 
because in the blogpost it is expressly stated that the video defines the expression "house 
negro", which embodies the dominant alleged sting of the defamation claim. 

77. Regarding "context to the words complained of", it is established law that the audio- 
visual dimension is an essential feature of context in defamation: 

In my opinion an actual viewing of the program gives much more colour 
and meaning to the words used than if we were to merely read the 
transcript. 

England v. The Canadian Broadcasting Corporation & Clarkson, [1979] 3 W.W.R. 193 at 210 (N.W.T.S.C.), as cited 
with approval in Scott v. Fulton, 2000 BCCA 124 (CanLII), at para. 15; see also Canadian Broadcasting Corp. v. Color 
Your World Corp., 1998 CanLII 1983 (ON CA), at p. 14: "There is no doubt that the audio-visual dimension of a 
television broadcast can transform the impression one might otherwise get from a statement." 

78. The audio-visual content (with body language, voice language, and audience 
participation) of the Malcolm X video makes out a definition of the term "house negro" that is 
materially different from the many ordinary and innuendo meanings that were claimed by the 
Plaintiff. Among other things, the video medium powerfully conveys — through the colour of the 
actual speech with the audience reactions — that there are two distinct social classes of Blacks 
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("house negroes" and "field negroes") rather than one "community" of Blacks, which is central to 
claimed stings. 

See: Statement of Claim; and see: Questions to the jury [Appeal Book Tab Dl] 
Issue #4: Permanent injunction (Impugned Order of June 6, 2014) 

79. In the last decade or so, in the courts of first instance in Canada, there has emerged a 
new species of permanent-injunction orders that follow internet libel judgements. A new "test" 
often being used is (1) there is a likelihood that the defendant will continue to defame the 
plaintiff, and/or (2) there is little likelihood that the defendant will ever pay the ordered 
damages. In some cases the "test" was taken to be conjunctive, while recently it has been used 
as a disjunctive criterion. The associated recent permanent injunctions have been 
unprecedented in breadth and have variably included (and not been limited to): 

(a) a take-down order 

(b) an order not to republish the statements found to be defamatory 

(c) an order not to defame the plaintiff (in any unknown way) 

(d) an order not to make any statement about the plaintiff 

(e) a take-down order to non-parties 

(f) a restraining order not to have any communication with the plaintiff 

See: Astley v. Verdun, 2011 ONSC 3651 (CanLII), at para. 21; Warman v. Fournier, 2014 ONSC 412 (CanLII), at para. 
34; Kim v. Dongpo News, 2013 ONSC 4426 (CanLII), para. 58; Rodrigues v Rodrigues, 2013 ABQB 718 (CanLII), para. 
49; 122164 Canada Limited v. CM. Takacs Holdings Corp. et. al., 2012 ONSC 6338 (CanLII), at para. 32; Daboll v. 

DeMarco, 2011 ONSC 1 (CanLII), at para. 58; Hunter Dickinson Inc. v. Butler, 2010 BCSC 939 (CanLII), para. 82; 
Cragg v. Stephens, 2010 BCSC 1177 (CanLII), para. 40; Henderson v. Pearlman, 2009 CanLII 43641 (ON SC), paras. 
51-55; Griffin v. Sullivan, 2008 BCSC 827 (CanLII), paras. 119-127; Ottawa-Carleton District School Board v. Scharf, 
2007 CanLII 31571 (ON SC), at para. 30; Newman et al v. Halstead et al, 2006 BCSC 65 (CanLII), para. 300; Credit 
Valley (Conservation Authority) v. Burko, 2004 CanLII 12274 (ON SC), para. 8; Campbell v. Cartmell [1999] O.J. No. 

3553 (ONSC), para. 60 

80. The said "test" was applied by the trial judge, in its disjunctive form, in determining the 

permanent injunction motion: 

I am satisfied that the test set out by Justice Chapnik in Astley is a valid 
and reasonable one and I adopt it. 

Reason for Decision (Injunction Motion) (Orally, on June 6, 2014), at p. 16, lines 3-6 [Appeal Book Tab D3] 

81. The said "test" prima facie offends the values of a free and democratic society because 
only individuals with the backing of significant financial resources can enter the fray of discourse 
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on matters of public interest. The critics without money are permanently barred from unknown 
expression, with the possible consequence of imprisonment. 



82. None of this has been reviewed by an appellate court regarding consistency with the 
values embodied in s. 2(b) of the Charter. 5 The flurry of permanent injunctions of this kind is a 
Wild West situation fuelled by cyber-alarmism. 6 

83. The guiding principle described by the Supreme Court of Canada 

The law of defamation does not forbid people from expressing 
themselves. It merely provides that if a person defames another, that 
person may be required to pay damages to the other for the harm caused 
to the other's reputation. 

Grant v. Torstar Corp., [2009] 3 SCR 640, 2009 SCC 61 (CanLII), at para. 2 

is being replaced by deterrents including jail for those who cannot pay. On the other hand, an 
impecunious person who continues defaming the same individual despite a judgement designed 
to deter or who has already defied an interim injunction (Astley) is clearly not a credible person 
who can cause significant reputation damage. Why then, in the Charter context, would there be 
a need to threaten such a person with jail or put them under house arrest (Astley) for internet 
postings, without the plaintiff ever being required to show actual harm to reputation? 

84. The provisions of ordering no future unknown defamations (as in the instant case) and 
of ordering not to make any future statement about the plaintiff are particularly problematic 
because exactly the same established principle as for interim injunctions is relevant to the 
circumstances: in a democratic society the courts will virtually never impose prior restraints on 
unknown expression, not knowing if the alleged or presumed future defamation would be 
protected by law. 

The granting of injunctions to restrain publication of alleged libels is an 
exceptional remedy granted only in the rarest and clearest of cases. That 
reluctance to restrict in advance publication of words spoken or written is 



5 In Barrick Gold Corp. v. Lopehandia, 2004 CanLII 12938 (ON CA), paras. 68-78, this Court did not review the 
said "test" or any test regarding Charter consistency. Rather, this Court addressed the jurisdiction to make permanent 
injunctions. 

6 Plaintiffs' counsels have repeatedly argued that internet publications are more damaging to reputation than 
conventional publications, without any basis in social science studies, without expert evidence, in legal circumstances 
where damage to reputation is assumed, and without considering the known counter arguments of "link rot", 
information overload, the ease of responding in the same venue, the inherent low reputation and recognized 
unreliability of both blogs and general internet information, etc. 
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founded, of course, on the necessity under our democratic system to 
protect free speech and unimpeded expression of opinion. The 
exceptions to this rule are extremely rare . [Emphasis added] 

Canada Metal Co. Ltd. et at. v. Canadian Broadcasting Corp. et al., 1975 CanLII 661 (ON DC), 2nd para. 

85. The Appellant submits that the said principle is even more important in the case of a 
permanent injunction, which does not have a procedural time limitation. 

86. The Appellant submits that the as-numbered paragraphs 1, 2, 4, 5, and 6 of the 
permanent injunction Order (dated June 6, 2014) [Appeal Book Tab C2] contain the following 
reversible errors of law : 7 

(1) This order inter alia prohibits legitimate commentary that properly quotes "statements the 
jury has found to be defamatory". Such future and unknown said commentary can be non- 
defamatory or it can be defamation protected by law (proven defence). Therefore, the order is 
an unjustified suppression of the values embodied in s. 2(b) of the Charter. 

(2) This order prohibits any future and unknown "defamatory statement about the Plaintiff", 
prior to any jury determination of whether the unknown statement is actually defamatory or 
whether the unknown statement is defamatory and protected by law (proven defence). 
Therefore, the order is an unjustified suppression of the values embodied in s. 2(b) of the 
Charter. In the alternative, there is no factual basis whatsoever for pre-emptively prohibiting new 
defamatory stings because the Defendant never made any statement outside of the stings 
complained of. 8 [Facts, para. 39, above] 

(4) Here, the Defendant is ordered to provide unknown "reasonable assistance" to the Plaintiff in 
obtaining "removal or take down" from non-parties. This appears to be new law : no 
corresponding authority was produced by the Plaintiff or found by the Appellant. The unspecific 
language of the order to provide an unknown "assistance", tied to a breach that could have 
consequences of imprisonment, is contrary to the values of a democratic society, contrary to 



7 The arguments were made by the Appellant in the hearing of the injunction motion on June 5, 2014 [see transcript 
extracts, Appeal Book Tab G23], and in his additional written submissions of June 6, 2014 [Exhibit R24, Appeal 
Book Tab H14], which were expressly considered by the trial court. 

8 In defamation law, "sting" refers to the defamatory meaning (the main charge of the words) deduced from the 
context, not to the words complained of themselves. See: Peter A. Downard, Libel (First Edition), LexisNexis 
Canada Inc., 2003, at p. 45. 
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Charter values, and contrary to a fair and just administration of justice. Furthermore, the Ontario 
court has no jurisdiction over the US corporation Google, which is included in the order. 

(5) This order provides prior court-acceptance of the filing of an unknown application for an 
unknown take down order against an unknown non-party, including take downs of non- 
defamatory articles that merely contain (dead, by virtue of para. 3 of the Order) hyperlinks to 
"Exhibits #3 and #4". Although predicated on a Plaintiff's "belief", this order in-effect solely 
concerns an unknown non-party (and would, for example, be prejudicial in preventing the said 
non-party from seeking to strike the said application for abuse of process). The trial judge did not 
have jurisdiction to make this order affecting an unknown non-party. This also appears to be new 
law . This is no way to make new law. 

(6) This order is a restraining order prohibiting "contacting or communicating with the Plaintiff". 
There is not an iota of relevant evidence that the Defendant ever tried to contact or 
communicate with the Plaintiff [Facts, para. 43, above]. (The parties are former university 
colleagues in different faculties (Law versus Physics) and have never had an antagonistic personal 
contact, or any email communication about any matter after the Plaintiff was (once) put in cc to 
an email to her lawyer on May 23, 2011.) 

87. The Defendant submits that it was also a reversible error for the trial judge to deny the 
Defendant's motion to adjourn the injunction motion [Facts, paras. 32, 34 to 36, and 49, above]. 
In the circumstances, the denial would be a significant breach of procedural safeguards for any 
litigant. Here, in addition, it is contrary to the established common law on how non-lawyer self- 
represented litigants should be treated. 

... the court must assist self-represented parties so they can present their 
cases to the best of their abilities. 

Toronto-Dominion Bank v. Hylton, 2010 ONCA 752 (CanLII), at para. 39; and see: Davids v. Davids, 1999 CanLII 
9289 (ON CA), at para. 36 "... it demands that he have a fair opportunity to present his case to the best of his 

ability." 

88. An adjournment would have allowed the Defendant inter alia (1) to review, implement, 
and present take-down technicalities [see Facts, para. 37, above] in the light of the June 5, 2011 
jury's verdict, (2) to prepare and present the evidence surrounding the factual corrections made 
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on April 30, 2012, to the main impugned blogpost [Facts, para. 38, above], and (3) to more 
thoroughly research the law and prepare a written argument for the hearing. 



Issue #5: Reasonable apprehension of bias 

89. The Appellant submits that there is a common law reasonable apprehension of bias of 
the trial judge [Facts, paras. 42-51, above]. (And see Appellant's Supplementary Factum 
Respecting Costs.) 

R. v. S. (R.D.), 1997 CanLII 324 (SCC), [1997] 3 SCR 484, paras. 99, 100 

90. In the alternative, the Appellant submits that he can reasonably harbour doubts as to 

the impartiality of the trial court, that his apprehensions as to the impartiality of the trial judge 

are objectively justified [Facts, paras. 42-51, above], and that, therefore, Canada is required to 

furnish him with an effective remedy. 

International Covenant on Civil and Political Rights, Article 14, para. 1 
Lagunas Castedo v. Spain, Comm. 1122/2002, U.N. Doc. CCPR/C/94/D/1122/2002 (HRC 2008), para. 9.7 to para. 11 

PART V - ORDER REQUESTED 

91. THE APPELLANT ASKS that the judgments of June 5, 2014, and of June 6, 2014, be set 
aside and a judgment be granted as follows: 

1. Ordering a new trial. 

2. Setting aside the Order of August 21, 2014, for costs of the trial [see Appellant's 
supplementary factum on costs of the trial]. 

3. The costs of this appeal on an appropriate scale; 

4. Such further and other relief as the Appellant may advise and this Honourable Court 



deems just. 



ALL OF WHICH IS RESPECTFULLY SUBMITTED. 



March 6, 2015 




Dr. Denis Rancourt 

(Appellant) 
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CERTIFICATE: ORIGINAL RECORD, AND ESTIMATED TIME REQUIRED 



An order under subrule 61.09(2) (original record and exhibits) is not required. 

The Appellant estimates that he will require 2.0 hours to make his oral argument, including 0.5 
hours for the supplementary issue (costs of trial) that raises a Charter question, not including 
replies. 

March 6, 2015 




Dr. Denis Rancourt 

(Appellant) 
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SCHEDULE A 
Authorities Referred To By The Appellant 



Authority 


Para, in 
Authority 


122164 Canada Limited v. CM. Takacs Holdings Corp. et. ai, 2012 ONSC 6338 
(CanLII) 


32 


Astleyv. Verdun, 2011 ONSC 3651 (CanLII) 


21 


Barrick Gold Corp. v. Lopehandia, 2004 CanLII 12938 (ON CA) 


68-78 


Canada Metal Co. Ltd. et al. v. Canadian Broadcasting Corp. et ai, 1975 CanLII 661 
(ON DC) 


2nd 


Canadian Broadcasting Corp. v. Color Your World Corp., 1998 CanLII 1983 (ON CA) 


p. 14 


Campbell v. Cartmell [1999] O.J. No. 3553 (ONSC) 


60 


Chonich v. Wayne County Community College, 973 F.2d 1271 (6th Cir. 1992) (United 
States Court of Appeals) 


2nd on 
4th p. 


Credit Valley (Conservation Authority) v. Burko, 2004 CanLII 12274 (ON SC) 


8 


Cragg v. Stephens, 2010 BCSC 1177 (CanLII) 


40 


Daboll v. DeMarco, 2011 ONSC 1 (CanLII) 


58 


Davids v. Davids, 1999 CanLII 9289 (ON CA) 


36 


Grant v. Torstar Corp., [2009] 3 SCR 640, 2009 SCC 61 (CanLII) 


2, 62,97, 
113 


Griffin v. Sullivan, 2008 BCSC 827 (CanLII) 


119-127 


Heatley v. Pearce (1994), 3 Tas. R. 325 (S.C.) (Supreme Court of Tasmania) 


7 


Henderson v. Pearlman, 2009 CanLII 43641 (ON SC) 


51-55 


Hill v. Church of Scientology of Toronto, [1995] 2 SCR 1130, 1995 CanLII 59 (SCC) 


94, 141 


Hunter Dickinson Inc. v. Butler, 2010 BCSC 939 (CanLII) 


82 


John Fairfax & Sons Ltd & Anor v Vilo [2001] NSWCA 290, (New South Wales Court 
of Appeal) 


15 
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Ottawa-Carleton District School Board v. Scharf, 2007 CanLII 31571 (ON SC) 


30 


Polly Peck v Trelford, (1986) QB 1000 (Court of Appeal), [1986] 2 All ER 84 at 94 


p. 94 


R. v. S. (R.D.), 1997 CanLII 324 (SCC), [1997] 3 SCR 484 


99, 100 


R. v. Sharpe, [2001] 1 SCR 45, 2001 SCC 2 (CanLII) 


21 


Rodrigues v Rodrigues, 2013 ABQB 718 (CanLII) 


49 


Scott v. Fulton, 2000 BCCA 124 (CanLII) 


15 


Shtaifv. Toronto Life Publishing Co. Ltd., 2013 ONCA 405 (CanLII) 


70-71 


St. Lewis v. Rancourt, 2013 ONSC 4729 (CanLII) 
[Appeal Book Tab 11] 


18, 17- 

19, 28 


St. Lewis v. Rancourt, Court of Appeal, Endorsement dated January 14, 2015 
[Appeal Book Tab K2] 




Toronto-Dominion Bank v. Hylton, 2010 ONCA 752 (CanLII) 


39 


Vokes Estate v. Palmer, 2012 ONCA 510 (CanLII) 


7 


WIC Radio Ltd. v. Simpson, [2008] 2 SCR 420, 2008 SCC 40 (CanLII) 


4 


Warman v. Fournier, 2014 ONSC 412 (CanLII) 


34 


Weiss v. Sawyer, 2002 CanLII 45064 (ON CA) 


23, 24-26 


Textbook 


Peter A. Downard, Libel (First Edition), LexisNexis Canada Inc., 2003 


p. 45 
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SCHEDULE B 
Statutes and Regulations 



1. Canadian Charter of Rights and Freedom, (Sections 1, 2, and 32) 
CANADIAN CHARTER OF RIGHTS AND FREEDOMS 

Whereas Canada is founded upon principles that recognize the supremacy of God and the rule of 
law: 

Guarantee of Rights and Freedoms 

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it 
subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free 
and democratic society. 

Fundamental Freedoms 

2. Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion and expression, including freedom of the press and 
other media of communication; 

(c) freedom of peaceful assembly; and 

(d) freedom of association. 

[...] 

Application of Charter 

32. (1) This Charter applies 
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(a) to the Parliament and government of Canada in respect of all matters within the 
authority of Parliament including all matters relating to the Yukon Territory and Northwest 
Territories; and 

(b) to the legislature and government of each province in respect of all matters within the 
authority of the legislature of each province. 



2. Libel and Slander Act, (all sections) 



Libel and Slander Act 

R.S.O. 1990, CHAPTER L.12 
Consolidation Period: From December 31, 1990 to the e-Laws currency date . 
No amendments. 
Definitions 
1. (1) In this Act, 

"broadcasting" means the dissemination of writing, signs, signals, pictures and sounds of all kinds, 
intended to be received by the public either directly or through the medium of relay stations, by 
means of, 

(a) any form of wireless radioelectric communication utilizing Hertzian waves, including 
radiotelegraph and radiotelephone, or 

(b) cables, wires, fibre-optic linkages or laser beams, 

and "broadcast" has a corresponding meaning; ("radiodiffusion ou telediffusion", "radiodiffuser 
ou telediffuser") 

"newspaper" means a paper containing public news, intelligence, or occurrences, or remarks or 
observations thereon, or containing only, or principally, advertisements, printed for distribution to 
the public and published periodically, or in parts or numbers, at least twelve times a year, 
("journal") R.S.O. 1990, c. L.12, s. 1 (1). 

Meaning of words extended 
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(2) Any reference to words in this Act shall be construed as including a reference to pictures, 
visual images, gestures and other methods of signifying meaning. R.S.O. 1990, c. L.12, s. 1 (2). 

Libel 

What constitutes libel 

2. Defamatory words in a newspaper or in a broadcast shall be deemed to be published and to 
constitute libel. R.S.O. 1990, c. L.12, s. 2. 

Privileged reports 

3. (1) A fair and accurate report in a newspaper or in a broadcast of any of the following 
proceedings that are open to the public is privileged, unless it is proved that the publication thereof 
was made maliciously: 

1. The proceedings of any legislative body or any part or committee thereof in the British 
Commonwealth that may exercise any sovereign power acquired by delegation or otherwise. 

2. The proceedings of any administrative body that is constituted by any public authority in 
Canada. 

3. The proceedings of any commission of inquiry that is constituted by any public authority in the 
Commonwealth. 

4. The proceedings of any organization whose members, in whole or in part, represent any public 
authority in Canada. R.S.O. 1990, c. L.12, s. 3 (1). 

Idem 

(2) A fair and accurate report in a newspaper or in a broadcast of the proceedings of a meeting 
lawfully held for a lawful purpose and for the furtherance of discussion of any matter of public 
concern, whether the admission thereto is general or restricted, is privileged, unless it is proved 
that the publication thereof was made maliciously. R.S.O. 1990, c. L.12, s. 3 (2). 

Publicity releases 

(3) The whole or a part of a fair and accurate synopsis in a newspaper or in a broadcast of any 
report, bulletin, notice or other document issued for the information of the public by or on behalf 
of any body, commission or organization mentioned in subsection (1) or any meeting mentioned 
in subsection (2) is privileged, unless it is proved that the publication thereof was made 
maliciously. R.S.O. 1990, c. L.12, s. 3 (3). 

Decisions, etc., of certain types of association 

(4) A fair and accurate report in a newspaper or in a broadcast of the findings or decision of any 
of the following associations, or any part or committee thereof, being a finding or decision relating 
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to a person who is a member of or is subject, by virtue of any contract, to the control of the 
association, is privileged, unless it is proved that the publication thereof was made maliciously: 

1. An association formed in Canada for the purpose of promoting or encouraging the exercise of 
or interest in any art, science, religion or learning, and empowered by its constitution to exercise 
control over or adjudicate upon matters of interest or concern to the association, or the actions or 
conduct of any persons subject to such control or adjudication. 

2. An association formed in Canada for the purpose of promoting or safeguarding the interests of 
any trade, business, industry or profession, or of the persons carrying on or engaged in any trade, 
business, industry or profession, and empowered by its constitution to exercise control over or 
adjudicate upon matters connected with the trade, business, industry or profession. 

3. An association formed in Canada for the purpose of promoting or safeguarding the interests of 
any game, sport or pastime to the playing or exercising of which members of the public are invited 
or admitted, and empowered by its constitution to exercise control over or adjudicate upon persons 
connected with or taking part in the game, sport or pastime. R.S.O. 1990, c. L.12, s. 3 (4). 

Improper matter 

(5) Nothing in this section authorizes any blasphemous, seditious or indecent matter in a 
newspaper or in a broadcast. R.S.O. 1990, c. L.12, s. 3 (5). 

Saving 

(6) Nothing in this section limits or abridges any privilege now by law existing or protects the 
publication of any matter not of public concern or the publication of which is not for the public 
benefit. R.S.O. 1990, c. L.12, s. 3 (6). 

When defendant refuses to publish explanation 

(7) The protection afforded by this section is not available as a defence in an action for libel if the 
plaintiff shows that the defendant refused to insert in the newspaper or to broadcast, as the case 
may be, a reasonable statement of explanation or contradiction by or on behalf of the plaintiff. 
R.S.O. 1990, c. L.12, s. 3 (7). 

Report of proceedings in court 

4. (1) A fair and accurate report without comment in a newspaper or in a broadcast of 
proceedings publicly heard before a court of justice, if published in the newspaper or broadcast 
contemporaneously with such proceedings, is absolutely privileged unless the defendant has 
refused or neglected to insert in the newspaper in which the report complained of appeared or to 
broadcast, as the case may be, a reasonable statement of explanation or contradiction by or on 
behalf of the plaintiff. R.S.O. 1990, c. L.12, s. 4 (1). 

Improper matter 

(2) Nothing in this section authorizes any blasphemous, seditious or indecent matter in a 
newspaper or in a broadcast. R.S.O. 1990, c. L.12, s. 4 (2). 
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Notice of action 



5. (1) No action for libel in a newspaper or in a broadcast lies unless the plaintiff has, within six 
weeks after the alleged libel has come to the plaintiff s knowledge, given to the defendant notice 
in writing, specifying the matter complained of, which shall be served in the same manner as a 
statement of claim or by delivering it to a grown-up person at the chief office of the defendant. 
R.S.O. 1990, c. L.12, s. 5 (1). 

Where plaintiff to recover only actual damages 

(2) The plaintiff shall recover only actual damages if it appears on the trial, 

(a) that the alleged libel was published in good faith; 

(b) that the alleged libel did not involve a criminal charge; 

(c) that the publication of the alleged libel took place in mistake or misapprehension of the facts; 
and 

(d) that a full and fair retraction of any matter therein alleged to be erroneous, 

(i) was published either in the next regular issue of the newspaper or in any regular issue thereof 
published within three days after the receipt of the notice mentioned in subsection (1) and was so 
published in as conspicuous a place and type as was the alleged libel, or 

(ii) was broadcast either within a reasonable time or within three days after the receipt of the 
notice mentioned in subsection (1) and was so broadcast as conspicuously as was the alleged libel. 
R.S.O. 1990, c. L.12, s. 5 (2). 

Case of candidate for public office 

(3) This section does not apply to the case of a libel against any candidate for public office unless 
the retraction of the charge is made in a conspicuous manner at least five days before the election. 
R.S.O. 1990, c. L.12, s. 5(3). 

Limitation of action 

6. An action for a libel in a newspaper or in a broadcast shall be commenced within three months 
after the libel has come to the knowledge of the person defamed, but, where such an action is 
brought within that period, the action may include a claim for any other libel against the plaintiff 
by the defendant in the same newspaper or the same broadcasting station within a period of one 
year before the commencement of the action. R.S.O. 1990, c. L.12, s. 6. 

Application of ss. 5 (1), 6 

7. Subsection 5(1) and section 6 apply only to newspapers printed and published in Ontario and to 
broadcasts from a station in Ontario. R.S.O. 1990, c. L.12, s. 7. 

Publication of name of publisher, etc. 
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8. (1) No defendant in an action for a libel in a newspaper is entitled to the benefit of sections 5 
and 6 unless the names of the proprietor and publisher and the address of publication are stated 
either at the head of the editorials or on the front page of the newspaper. R.S.O. 1990, c. L.12, 

8.8(1). 

Copy of newspaper to be admissible evidence 

(2) The production of a printed copy of a newspaper is admissible in evidence as proof, in the 
absence of evidence to the contrary, of the publication of the printed copy and of the truth of the 
statements mentioned in subsection (1). R.S.O. 1990, c. L.12, s. 8 (2). 

Where ss. 5, 6 not to apply 

(3) Where a person, by registered letter containing the person's address and addressed to a 
broadcasting station, alleges that a libel against the person has been broadcast from the station and 
requests the name and address of the owner or operator of the station or the names and addresses 
of the owner and the operator of the station, sections 5 and 6 do not apply with respect to an action 
by such person against such owner or operator for the alleged libel unless the person whose name 
and address are so requested delivers the requested information to the first-mentioned person, or 
mails it by registered letter addressed to the person, within ten days from the date on which the 
first-mentioned registered letter is received at the broadcasting station. R.S.O. 1990, c. L.12, 

s. 8 (3). 

Newspaper libel, plea in mitigation of damages 

9. (1) In an action for a libel in a newspaper, the defendant may plead in mitigation of damages 
that the libel was inserted therein without actual malice and without gross negligence and that 
before the commencement of the action, or at the earliest opportunity afterwards, the defendant 
inserted in such newspaper a full apology for the libel or, if the newspaper in which the libel 
appeared is one ordinarily published at intervals exceeding one week, that the defendant offered to 
publish the apology in any newspaper to be selected by the plaintiff. R.S.O. 1990, c. L.12, s. 9 (1). 

Broadcast libel, plea in mitigation of damages 

(2) In an action for a libel in a broadcast, the defendant may plead in mitigation of damages that 
the libel was broadcast without actual malice and without gross negligence and that before the 
commencement of the action, or at the earliest opportunity afterwards, the defendant broadcast a 
full apology for the libel. R.S.O. 1990, c. L.12, s. 9 (2). 

Evidence in mitigation of damages 

10. In an action for a libel in a newspaper or in a broadcast, the defendant may prove in mitigation 
of damages that the plaintiff has already brought action for, or has recovered damages, or has 
received or agreed to receive compensation in respect of a libel or libels to the same purport or 
effect as that for which such action is brought. R.S.O. 1990, c. L.12, s. 10. 

Consolidation of different actions for same libel 
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11. (1) The court, upon an application by two or more defendants in any two or more actions for 
the same or substantially the same libel, or for a libel or libels the same or substantially the same 
in different newspapers or broadcasts, brought by the same person or persons, may make an order 
for the consolidation of such actions so that they will be tried together, and, after such order has 
been made and before the trial of such actions, the defendants in any new actions instituted by the 
same person or persons in respect of any such libel or libels are also entitled to be joined in the 
common action upon a joint application being made by such new defendants and the defendants in 
the actions already consolidated. R.S.O. 1990, c. L.12, s. 11 (1). 

Assessment of damages and apportionment of damages and costs 

(2) In a consolidated action under this section, the jury shall assess the whole amount of the 
damages, if any, in one sum, but a separate verdict shall be taken for or against each defendant in 
the same way as if the actions consolidated had been tried separately, and, if the jury finds a 
verdict against the defendant or defendants in more than one of the actions so consolidated, the 
jury shall apportion the amount of the damages between and against the last-mentioned 
defendants, and the judge at the trial, in the event of the plaintiff being awarded the costs of the 
action, shall thereupon make such order as he or she considers just for the apportionment of the 
costs between and against such defendants. R.S.O. 1990, c. L.12, s. 11 (2). 

Application 

(3) This section does not apply where the libel or libels were contained in an advertisement. 
R.S.O. 1990, c. L.12, s. 11(3). 

Security for costs 

12. (1) In an action for a libel in a newspaper or in a broadcast, the defendant may, at any time 
after the delivery of the statement of claim or the expiry of the time within which it should have 
been delivered, apply to the court for security for costs, upon notice and an affidavit by the 
defendant or the defendant's agent showing the nature of the action and of the defence, that the 
plaintiff is not possessed of property sufficient to answer the costs of the action in case judgment 
is given in favour of the defendant, that the defendant has a good defence on the merits and that 
the statements complained of were made in good faith, or that the grounds of action are trivial or 
frivolous, and the court may make an order for the plaintiff to give security for costs, which shall 
be given in accordance with the practice in cases where a plaintiff resides out of Ontario, and the 
order is a stay of proceedings until the security is given. R.S.O. 1990, c. L.12, s. 12 (1). 

Where libel involves a criminal charge 

(2) Where the alleged libel involves a criminal charge, the defendant is not entitled to security for 
costs under this section unless the defendant satisfies the court that the action is trivial or 
frivolous, or that the circumstances which under section 5 entitle the defendant at the trial to have 
the damages restricted to actual damages appear to exist, except the circumstances that the matter 
complained of involves a criminal charge. R.S.O. 1990, c. L.12, s. 12 (2). 

Examination of parties 
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(3) For the purpose of this section, the plaintiff or the defendant or their agents may be examined 
upon oath at any time after the delivery of the statement of claim. R.S.O. 1990, c. L.12, s. 12 (3). 

Order of judge respecting security final 

13. An order made under section 12 is final and is not subject to appeal. R.S.O. 1990, c. L.12, 
s. 13. 

Verdicts 

14. On the trial of an action for libel, the jury may give a general verdict upon the whole matter in 
issue in the action and shall not be required or directed to find for the plaintiff merely on proof of 
publication by the defendant of the alleged libel and of the sense ascribed to it in the action, but 
the court shall, according to its discretion, give its opinion and directions to the jury on the matter 
in issue as in other cases, and the jury may on such issue find a special verdict, if they think fit so 
to do, and the proceedings after verdict, whether general or special, shall be the same as in other 
cases. R.S.O. 1990, c. L.12, s. 14. 

Agreements for indemnity 

15. An agreement for indemnifying any person against civil liability for libel is not unlawful. 
R.S.O. 1990, c. L.12, s. 15. 

Slander 

Slander affecting official, professional or business reputation 

16. In an action for slander for words calculated to disparage the plaintiff in any office, 
profession, calling, trade or business held or carried on by the plaintiff at the time of the 
publication thereof, it is not necessary to allege or prove special damage, whether or not the words 
are spoken of the plaintiff in the way of the plaintiff's office, profession, calling, trade or business, 
and the plaintiff may recover damages without averment or proof of special damage. R.S.O. 1990, 
c. L.12, s. 16. 

Slander of title, etc. 

17. In an action for slander of title, slander of goods or other malicious falsehood, it is not 
necessary to allege or prove special damage, 

(a) if the words upon which the action is founded are calculated to cause pecuniary damage to the 
plaintiff and are published in writing or other permanent form; or 

(b) if the words upon which the action is founded are calculated to cause pecuniary damage to the 
plaintiff in respect of any office, profession, calling, trade or business held or carried on by the 
plaintiff at the time of the publication, 

and the plaintiff may recover damages without averment or proof of special damage. R.S.O. 1990, 
c. L.12, s. 17. 
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Security for costs 



18. (1) In an action for slander, the defendant may, at any time after the delivery of the statement 
of claim or the expiry of the time within which it should have been delivered, apply to the court 
for security for costs, upon notice and an affidavit by the defendant or the defendant's agent 
showing the nature of the action and of the defence, that the plaintiff is not possessed of property 
sufficient to answer the costs of the action in case judgment is given in favour of the defendant, 
that the defendant has a good defence on the merits, or that the grounds of action are trivial or 
frivolous, and the court may make an order for the plaintiff to give security for costs, which shall 
be given in accordance with the practice in cases where a plaintiff resides out of Ontario, and the 
order is a stay of proceedings until the security is given. R.S.O. 1990, c. L.12, s. 18 (1). 

Examination of parties 

(2) For the purpose of this section, the plaintiff or the defendant may be examined upon oath at 
any time after the delivery of the statement of claim. R.S.O. 1990, c. L.12, s. 18 (2). 

Libel and Slander 

Averments 

19. In an action for libel or slander, the plaintiff may aver that the words complained of were used 
in a defamatory sense, specifying the defamatory sense without any prefatory averment to show 
how the words were used in that sense, and the averment shall be put in issue by the denial of the 
alleged libel or slander, and, where the words set forth, with or without the alleged meaning, show 
a cause of action, the statement of claim is sufficient. R.S.O. 1990, c. L.12, s. 19. 

Apologies 

20. In an action for libel or slander where the defendant has pleaded a denial of the alleged libel 
or slander only, or has suffered judgment by default, or judgment has been given against the 
defendant on motion for judgment on the pleadings, the defendant may give in evidence, in 
mitigation of damages, that the defendant made or offered a written apology to the plaintiff for 
such libel or slander before the commencement of the action, or, if the action was commenced 
before there was an opportunity of making or offering such apology, that the defendant did so as 
soon afterwards as the defendant had an opportunity. R.S.O. 1990, c. L.12, s. 20. 

Plaintiff's character or circumstances of publication 

21. In an action for libel or slander, where the statement of defence does not assert the truth of the 
statement complained of, the defendant may not give evidence in chief at trial, in mitigation of 
damages, concerning the plaintiff's character or the circumstances of publication of the statement, 
except, 

(a) where the defendant provides particulars to the plaintiff of the matters on which the defendant 
intends to give evidence, in the statement of defence or in a notice served at least seven days 
before trial; or 
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(b) with leave of the court. R.S.O. 1990, c. L.12, s. 21. 
Justification 

22. In an action for libel or slander for words containing two or more distinct charges against the 
plaintiff, a defence of justification shall not fail by reason only that the truth of every charge is not 
proved if the words not proved to be true do not materially injure the plaintiff's reputation having 
regard to the truth of the remaining charges. R.S.O. 1990, c. L.12, s. 22. 

Fair comment 

23. In an action for libel or slander for words consisting partly of allegations of fact and partly of 
expression of opinion, a defence of fair comment shall not fail by reason only that the truth of 
every allegation of fact is not proved if the expression of opinion is fair comment having regard to 
such of the facts alleged or referred to in the words complained of as are proved. R.S.O. 1990, 

c. L.12, s. 23. 

Fair comment 

24. Where the defendant published defamatory matter that is an opinion expressed by another 
person, a defence of fair comment by the defendant shall not fail for the reason only that the 
defendant or the person who expressed the opinion, or both, did not hold the opinion, if a person 
could honestly hold the opinion. R.S.O. 1990, c. L.12, s. 24. 



3. International Covenant on Civil and Political Rights, Article 14(1) 



International Covenant on Civil and Political Rights 



Adopted and opened for signature, ratification and accession by General 
Assembly resolution 2200A (XXI) of 16 December 1966 
entry into force 23 March 1976, in accordance with Article 49 

Preamble 

The States Parties to the present Covenant, 
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Considering that, in accordance with the principles proclaimed in the Charter of the United 
Nations, recognition of the inherent dignity and of the equal and inalienable rights of all members 
of the human family is the foundation of freedom, justice and peace in the world, 

Recognizing that these rights derive from the inherent dignity of the human person, 

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free 
human beings enjoying civil and political freedom and freedom from fear and want can only be 
achieved if conditions are created whereby everyone may enjoy his civil and political rights, as 
well as his economic, social and cultural rights, 

Considering the obligation of States under the Charter of the United Nations to promote universal 
respect for, and observance of, human rights and freedoms, 

Realizing that the individual, having duties to other individuals and to the community to which he 
belongs, is under a responsibility to strive for the promotion and observance of the rights 
recognized in the present Covenant, 

Agree upon the following articles: 



[...] 



Article 14 



1. All persons shall be equal before the courts and tribunals. In the determination of any criminal 
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a 
fair and public hearing by a competent, independent and impartial tribunal established by law. The 
press and the public may be excluded from all or part of a trial for reasons of morals, public order 
(ordre public) or national security in a democratic society, or when the interest of the private lives 
of the parties so requires, or to the extent strictly necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice; but any judgement 
rendered in a criminal case or in a suit at law shall be made public except where the interest of 
juvenile persons otherwise requires or the proceedings concern matrimonial disputes or the 
guardianship of children. 



[...] 
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